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. Background

On August 6, 2004, the Department published the preliminary results of the seventh adminigrative
review of the antidumping duty order on certain pastafrom Italy. See Notice of Preiminary Results,
Partid Rescission of Antidumping Duty Administrative Review and Revocation of the Antidumping
Duty Order in Part: For the Seventh Adminigrative Review of the Antidumping Duty Order on Certain
Pasta from Italy, 69 FR 47880 (August 6, 2004) (Prdiminary Results). On October 6, 2004, at the
request of Barilla, the Department held a public hearing. On November 4, 2004, the Department
extended these final results until February 2, 2005. See 69 FR 64275. The merchandise covered by
this review is described in the Federal Register notice issued the same date as this memorandum. The
review covers eight manufacturersexporters. (1) Barilla (2) CorticdlaMolini e Pedtifici S.p.A.
(Corticella) and its affiliate Pasta Combattenti S.p.A. (Combeattenti) (collectively,
Corticella/lCombeattenti), (3) Pastificio Guido Ferrara Sir.l. (Ferrara), (4) Indaco, (5) Lens, (6) PAM
(7) Riscossa, and (8) Russo. The period of review (POR) is duly 1, 2002, through June 30, 2003. We
received case/rebutta briefs from the petitionerst and the following respondents. Barilla, Indalco,
Lens, PAM, Riscossa, and Russo. We did not recelve comments from Corticella/Combattenti or
Ferrara.

I1l.  Wheat Codes

In the Prliminary Resullts, the Department discussed certain parties proposed modifications to the two
wheat codes identified in the Department’ s questionnaire. See 69 FR at 47883. The Department
discussed how the two wheat codes used to determine the product match were established during the
Padta I nvedtigation where the whesat quality was determined to be commercidly significant as measured
by ash and gluten content and cost. See Id., and Notice of Fina Determination of Sales at Lessthan
Fair Vaue: Certain Pagtafrom Itady, 61 FR 30326, 30346 (June 14, 1996) (Pestalnvedtigetion). In
the instant review, we preliminarily found that Ferraral s wheat code 2 and PAM’ s whesat code 5 met
the slandards outlined in the Pagta Investigation and, thus, warranted separate wheat code
classfications. We dso preliminarily determined that PAM’ s whesat code 1 and Lens’ s wheat codes 2
and 4 did not warrant a separate classfication. See Preliminary Results, 69 FR 47884. For these fina
results, we affirm our decisonsin the Prliminary Results with respect to whesat codes. For further
discusson of parties comments regarding thisissue, see Comments 18 and 21, below.

V. Discussion of Interested Party Comments

L Petitioners are New World Pasta Company, Dakota Growers Pasta Company, Borden Foods Corporation
and American Italian Pasta Company.



BARILLA

Comment 1:  Double Counting of the Cost of Semolina Purchases

Barilla argues that the Department should dlow its claimed semolina sdes revenue offset to raw materia
cogsfor the find results. Barilla asserts that the Department’ s disdlowance of the item in the
Preliminary Results was erroneous and double counts certain semolinacosts. Barilla states that

because it sdls the semolinato its affiliate, Barilla Alimentare Mediterranea (i.e., BAM), and BAM then
uses the semolinato produce pasta which Barilla purchases, the raw materiad semolina costs are dready
included in the transfer price of the finished product. Therefore, Barillareduced the reported raw
materids cost by the semolina sales revenue to avoid double counting.

Petitioners contend that the Department correctly disallowed the semolina sales revenue off<t.
Petitioners note that the Department cited Barilla s use of a semolina offset in Section |, summary of
findings, of its July 30, 2004, Cost Verification Report. Petitioners sate that the Department’s
adjustment did not double count purchases of semolina.

Department’s Position: We find that the cost of semolina sold from Barillato BAM was in fact
double counted by the adjustment gpplied in the Prdliminary Results. However, we do not agree with
Barilla's methodology to diminate the double counting of semolina cogts. Barilla's methodology uses
tota semolina sales revenue, not just BAM semolina sdes revenue. For the fina results, we reduced
the raw materid costs by Barilla's semolina revenue from saesto BAM only.

Comment 2:  Treatment of Subject Merchandise Produced by Other Italian Manufacturers

Petitioners argue that the Department should consstently use pasta purchased by Barillain the cost and
price caculaions for these find results. For the Preiminary Results, petitioners state that the
Department used sdes of commingled merchandise in determining average home market prices, while
at the same time excluding the costs associated with the acquisition of the non-Barillapasta. See
Memorandum from Lyman Armstrong and Joy Zhang, Case Andyds, to Eric Greynolds, Program
Manager, Concerning Analysis Memorandum for Barilla Alimentare, Sp.A: Preiminary Results of
2002-03 Adminigtrative Review of the Antidumping Duty Order on Certain Pastafrom Italy, dated July
30, 2004 (Barilla's Prdiminary Cdculation Memorandum) at 2. Specificdly, the Department included
sdes desgnated as* COMMINGLED” in the margin program while excluding the cost associated with
these sdlesin the cost database. For the find results, petitioners argue, the Department should treat
non-Barilla pasta purchases and resdes consstently in cost and price caculations by ether () including
the acquisition costs in the cost of production or (b) excluding the non-Barilla product from the sdles
listing before determining normal vaue (NV).
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Barilla disagrees with petitioners that sdes marked “ COMMINGLED” should be excluded from the
NV cdculation. Firg, in accordance with the Department’ s questionnaire ingtructions, when Barilla
could identify asingle producer for specific saes, it reported the corresponding plant code; however,
when saleswere of a product produced both by Barillaor another Itdian manufacturer, Barilla reported
“COMMINGLED.” See Barilla's response to the Department’s Section B Questionnaire (October
31, 2003) a B-15. Further, Barilla sates that when an unaffiliated supplier cannot be separately
identified for sales purposes by the respondent, the Department’ s practice is to include these sdlesin
the margin caculaion program. See Natice of Find Results of Adminidrative Review: Certain Padta
From Italy 69 FR 6255 (February 10, 2004) (Pasta Six) and Decison Memorandum at Comment 33.
Citing 19 U.S.C. 8§ 1677b(8)(1)(B), Barilla states that because the “COMMINGLED” pastais
produced by both Barillaand one or more co-packers, the Department must use “COMMINGLED”
sdesin determining NV.2

Finaly, Barillaarguesthat if the Department decides that the cost caculations need to be on the same
basis as the price cdculations, the Department should then gpply the same methodology in al cost
cdculations, including the calculaion of the DIFMER adjustment, the difference in the variable cost of
manufacturing. Barillagtates that in the normal course of businessit treats the cost of acquiring co-
packer produced pasta as a cost of manufacturing and, thus, this cost should be added to the DIFMER
cdculation. Barillatherefore argues that for these find results the Department should include
“COMMINGLED” sdesin caculating NV. However, if the Department decides not to include these
sdes, the Department should adjust the DIFMER cost accordingly.

Department’s Position: When pasta purchases from an unaffiliated supplier cannot be separately
identified for saes purposes by the respondent (so-cadled “COMMINGLED” pasta), the Department’s
practice is to include these sdles in the margin caculation program. See Preiminary Results; see o,
Notice of Find Results of Antidumping Duty Adminidrative Review, Partial Restisson of Antidumping
Duty Adminidrative Review and Revocation of Antidumping Duty Order in Part: Certain Pastafrom
Itay, 65 FR 7349, 7356 (February 14, 2000) (“Pasta Two); see also, Pasta Six at comment 33.
Consgtent with this practice, our questionnaire specificaly instructed respondents to list the
manufacturing field as “COMMINGLED” or to provide an gppropriate code in the manufacturing field
when it is not possible to identify the pasta supplier for a specific sde of pasta. See Department’ s Initid
Questionnaire to Barilla, dated September 10, 2003, at V-2. We aso directed respondents to exclude
the cogts of purchased pasta where the supplier of the pasta type sold could be identified in the
welghted-average cost of manufacturing. Barillacomplied with these ingructions. Therefore, for these
find results, we are including sales of commingled pasta and continuing to exclude purchased pagtain
Bailla s margin caculaion program. See Memorandum from Lyman Armsirong and Joy Zhang, Case
Andydts, to Eric Greynolds, Program Manager, Concerning Andyss Memorandum for Barilla

2 Initscase brief, Barilla uses the term co-packer to describe pasta that it purchases from other pasta
producers.
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Alimentare, Sp.A: Find Results of 2002-03 Adminigrative Review of the Antidumping Duty Order on
Certain Pastafrom Italy, dated February 2, 2005 (Barilla s Find Caculation Memorandum) at 2.

Comment 3: Oversatement of Constructed Export Price (CEP) Profit

Barilla argues that the Department should correct its CEP profit calculation to include the cost of both
self-produced and purchased pasta to make an apples-to-apples comparison. Citing section 772(f) of
the Tariff Act of 1930, as amended (the Act), Barilla states that the Department is required to calculate
the CEP profit using the aggregate revenues actualy earned on the home market (HM) and U.S. sdles,
and the total actua cost or expenses associated with those sales. Specifically, the total actud profit
earned is caculated usng “tota expenses,” which are defined as “dl expenses. . .which are incurred by
or on behdf of { Barilla} with respect to the production and sde of subject merchandise and the foreign
like product.” See section 772(f) of the Act.

Baillacdamsthat, in Priminary Results the Department did not use in the denominator of the CEP
profit ratio the total actua cost of goods sold, which includes the cost for co-packer produced and
commingled pasta, aswell as Barilla s self-produced pasta. Barilla further argues that while the
Department’ s margin program excludes pasta produced by other Itaian manufacturers, the Department
included in the numerator of the CEP profit ratio calculation revenues from dl sdes, including sales of
Barilla s self-produced, co-packer produced, and commingled pasta products. Accordingly, Barilla
assarts that the Department’ s calculation is distorted because the basis for determining the tota revenue
(which is part of the numerator of the CEP profit ratio) and total expenses (the denominator for the
CEP profit ratio) are different, and, therefore, the Department has not made an apples-to-apples
comparison.

Barilla contends that to make a cons stent apples-to-gpples comparison the Department should

recal culate the denominator of the CEP profit ratio based on Barilla stotd actua cost of goods sold,
including the costs incurred for co-packer produced and commingled pasta. Barilla argues that this
information is dready on the record. See Barilla s Response to the Department’ s Second
Supplemental Questionnaire, dated May 18, 2004. Therefore, Barilla contends that for these final
results the Department should recal culate the CEP profit rate based on the actud total cost of
production.

Petitioners disagree with Barilla that the Department should consider purchased pasta expensesin
cdculating the denominator of the CEP profit ratio. Petitioners contend that if the Department isto
consider using purchased product costs they should be treated consistently throughout the margin
program, that isthey should be used in the cost test aswell.

Department Position: Section 772(f) of the Act states that the total actud profit earned is caculated
using "total expenses,” defined in relevant part as "al expenses. . . which are incurred by or on behdf of
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{Barilla}. . .with respect to the production and sale of subject merchandise and the foreign like
product” divided by the aggregate revenues actudly earned on the HM and U.S. sdles. Accordingly,
for revenues, the Department preliminarily included sales of Barillas self-produced, co-packer
produced, and commingled pasta products in the numerator of its CEP profit ratio calculation. See
section 772(f) of the Act. However, for the denominator of the CEP profit ratio caculation, the
Department excluded from tota expensesthe cost of Barillas purchased pasta. See Barillas
Prdiminary Cdculation Memorandum at Appendix 1. To accurately reflect the amount of CEP profit
Barillawould have earned, the Department should have included the cost of purchased pastain the
denominator of the CEP profit ratio caculation. Barilla provided this information in its second
supplemental response. See Barilla's Response to the Department's Second Supplemental
Questionnaire, dated May 18, 2004. Therefore, for these find results the Department will include
Barillas purchased pastain the denominator of the CEP profit ratio caculation.

Comment 4.  CEP Offset

Petitioners argue that a CEP offsat should not be granted to Barilla for these find results because the
difference in sdlling activities between the HM and the U.S. market was minima. Petitioners argue that
in the Prdliminary Reaults, the Department granted a CEP offset on the premise that the HM saleswere
made at a more advanced level of trade (LOT) than the LOT in the United States. See Bailla's
Preliminary Calculation Memorandum a 9-10. Petitioners claim that Barilla requested a CEP offset on
the basis that there were limited sdling activitiesin support of CEP Sdes. According to petitioners,
Barillaspecificdly claimed that the logistics assistance provided by Number One, Barilla s effiliated
sdling agent in the HM, was minima compared to the services provided on behdf of BaillasU.S.
affiliate, Barilla America, and that inventory was not maintained in Italy for CEP sdes. See Bailla's
Response to the Department’ s Supplemental Questionnaire, dated March 5, 2004, at 15. However,
petitioners argue that Barilla s description in the initid questionnaire response of the sales process and
digribution channdls of three of the four home market sales channels and the U.S. sales channdls
indicate that both HM and EP and CEP U.S. sdles were via sdes intermediaries (either affiliated or
unaffiliated brokers, or both) and that these sales were no different from CEP sdes made to Barilla
America. See Bailla s response to the Department’ s Initid Questionnaire Sections A through D
responses, dated, October 31 and November 10, 2003 (Barilla s Questionnaire Response), at B-50.
Therefore, based on Barilla s questionnaire response, petitioners assert that the Department’ s decision
to grant Barilla a CEP offset was based on the faulty premise that Barilla sHM sdeswere made a a
more advanced LOT than the LOT in the United States. See Barilla s Prdiminary Cdculation
Memorandum at 9-10. Petitioners further contend that if the Department conducts a more thorough
andysis of Barilla s sdes activities, as opposed to the andysisit conducted in the Prdiminary Results it
will find that a CEP offset is not warranted. See Barilla s Prliminary Calculation Memorandum at 8-9.

Barilla disagrees with petitioners that Barillas CEP sdesand HM sdesarea asmilar LOT and thet a
CEP offset is not warranted for these fina results. According to Barilla, in determining the CEP LOT,
the Department analyzes the level of sdling activities after deducting those activities/expenses associated
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with the sde to the firgt unaffiliated customer after importation into the United States. See NSK Ltd. v.
United States, 217 F. Supp.2d 1291, 1327 (CIT 2002). Barilla contends that no brokers, affiliated or
otherwise were involved in sales to Barilla America and that the only affiliated or unaffiliated
intermediaries involved in sdlesto Barilla America were those based in the United States who sold out
of inventory after importation to the United States. In addition, Barillaclams that the Department
verified that some of the selling activities (i.e., rebates) were provided in Italy, but were not provided
for the CEP sdes prior to importation into the United States. See the Department’ s V erification of
Barilla s Sales Questionnaire, dated July 30, 2004 (Barilla s Sdes Verification Report), at 26.

Findly, Barillaargues that the Department found sgnificant differences in the sdlling functions between
al channels of HM sdes and CEP sdles such that the CEP LOT was at aless advanced marketing
gage in the chain of digribution than the HM sdes. See Barilla s Preiminary Calculation Memorandum
a 9. Barillagates that this finding was supported by Barilla s sdlling function charts, which show that
thirteen of the fourteen selling activities differed with respect to degree of activity between the HM and
the U.S. market. See Barilla's Questionnaire Response at Exhibit A-4. Accordingly, the Department
should continue to grant a CEP offset for these find results.

Department Position:  In the Prdliminary Results, we found Barilla s HM sdes were made at amore
advanced LOT than its CEP sdles, Ssee Prdiminary Reaults, 69 FR at 47886. Specifically, we found
that in comparing the CEP LOT, after making the gppropriate deductions under section 772(d) of the
Act, to the HM LOT, the sdlling activities differed between the two markets. See Prdiminary Results
69 FR at 47886; see dso Barilla' s Prdliminary Calculation Memorandum at 8-9.

In the Prliminary Reaults, the Department based its decision to grant Barilla a CEP offset on
information provided by Barillain its questionnaire reponse. See Barilla s Quedtionnaire Response at
Exhibit A-4. The Department later verified the information provided by Barilla See Barilla's Sdes
Verification Report at 12-13. Contrary to petitioners assartions that Barilla's sdlling activitiesin the
HM via sdes intermediaries were no different from its CEP sdes made to Barilla America, we find that
Barilla provided sufficient information for the Department to compare sdlling functions and the
difference in the degree of sdling functionsin the two markets. See Barilla s Preiminary Caculation
Memorandum at 8 -9. For example, information provided by Barilla, and verified by the Department,
demondtrates that Barilla s selling functions for the HM sdes are different and more extensive than
those associated with Barilla s sdesto Barilla America. See Barilla s Sdes Veification Report at 12-
13 and Exhibit 4. Therefore, we conclude that HM sales are at a more advanced LOT than U.S. sdles.

Finally, the information on the record indicates that it is not possible for the Department to make an
LOT adjustment. Specificaly, because dl HM sdes were made at one LOT, which is not the same
LOT of the U.S. dles, it isnot possible to quantify the extent to which price differences are due to
LOT differences. Given that the HM sdles are a amore advanced LOT, and that it is not possible to
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make an LOT adjustment, section 773(a)(7)(B) of the Act directs the Department to make a CEP
offset.

Given that our verification confirmed our preliminary findings and because there is no information on the
record requiring modification of our prdiminary LOT determination, we continue to conclude that we
cannot match CEP sdlesto sdes at the same LOT in the HM, and therefore Barilla qudifies for a CEP
offset adjustment pursuant to section 773(a)(7)(B) of the Act.

Comment5: Use of Facts Available for Financia Discount

Barillaargues tha the Department’ s use of facts available with respect to its financia discounts was
unwarranted. Fird, Barilla gates that due to an inadvertent computer programming error, Barillafaled
to report the financia discount for certain sdesthat actudly received afinancid discount. Barilla agues
that at verification, when it realized the error, it provided the Department with a preadshest that
corrected the financid discount information and thet it fully cooperated with the Department. See
Bailla s Sdes Veification Report a Exhibit 14. Barillaexplains thet, instead of using the information
provided in Exhibit 14, the Department used facts avallable, applying afinancia discount to al of
Barillas CEP sdes. Barillaarguesthat the Department’ s use of facts available was unwarranted and
ignored verified information. In so doing, the Department failed to meet its statutory obligation to
determine current margins as accurately as possible. See Rhone-Poulenc Inc. V. United States, 899
F.2d 1185, 1991 (Fed.Cir. 1990); see dso, Sted Concrete Reinforcing Bar From the Republic of
Korea Find Results of Adminidrative Review, 69 FR 19399 (April 13, 2004), and Decision
Memorandum at Comment 6.

Moreover, Barilla clams that the Department’ s decision to gpply facts availablein thisingtance is
incong stent with its practice regarding other respondentsin thisreview. Barilla Sates that the
Department noted errorsin Ferrara s HM selling expense field but did not apply facts available. See
the Department’ s Verification of Ferrara s Sales and Cost Questionnaire, dated July 30, 2004
(Ferrard s Sdles and Cogt Verification Report) a 19. Therefore, the Department should not apply
facts available with respect to Barilla s financia discount and should use the information provided at
verification.

Petitioners argue that the Department should continue to gpply facts available with respect to Barilla's
financid discounts. Fird, petitioners contend that, whether inadvertent or not, Barilla s errors should
have been discovered during the reconciliation process and reported to the Department no later than
the beginning of verification. Second, the statute requires the Department to rely on facts available for
“necessary” information that is not submitted in the “form and manner” requested by the established
deadline. See section 776(8)(2) of the Act.  Findly, petitioners argue that verification is meant to
determine whether information aready submitted by the respondent is complete and accurate.
Correction of errorsis generdly not permitted, with the exception of gppropriate minor revisons
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disclosed at the beginning of verification. Petitioners argue thet if the Department were to accept
Barilld s correction of errors discovered at verification without applying facts avallable, it would set a
precedent that would encourage respondents to withhold information. Petitioners therefore assert that
for these find results, the Department should continue to gpply facts available with respect to Barilla's
financid discount.

Department Position: We continue to find that Barilla did not properly report dl of its U.S. discounts
and rebates expenses. Section 776(8)(2) of the Act provides that:

if an interested party or any other person — (A) withholds information that has been requested
by the adminigtering authority; (B) failsto provide such information by the deadlines for the
submission of the information or in the form and manner requested, subject to subsections
(9)(2) and (e) of section 782; (C) sgnificantly impedes a proceeding under thistitle; or (D)
provides such information but the information cannot be verified as provided in section 782(i),
the administering authority shdl, subject to section 782(d), use the facts otherwise avalladlein
reaching the applicable determination under thistitle.

Aslong recognized by the Court of Internationd Trade (CIT), the burden is on the respondent, not the
Department, to create a complete and accurate record. See, e., Pistachio Group of Association
Food Indudtries v. United States, 641 F. Supp. 31, 39-40 (CIT 1987). Barillafailed to create a
complete and accurate record with respect to certain cash discounts and rebates. Asexplained inthe
Prliminary Results, 69 FR at 47882, prior to verification and at the beginning of verification, the
Department’ s verifiers asked Barilla to present minor changes to its questionnaire responses resulting
from the company’ s preparation for verification. See the Department’s May 26, 2004 verification
outline. Barillapresented its minor changes in Exhibit 1 of the Memorandum to Eric B. Greynolds, from
Lyman Armstrong and Joy Zhang, Re: Verificaion of the Sdes Response of Barilla Alimentare and
Barilla America (callectively, Bailla) in the 02/03 Adminigrative Review of the Antidumping Duty
Order of Certain Pastafrom Italy (Barilla Verification Report), a proprietary document of which the
public verson is avalable in room B-099 of the Centra Records Unit (CRU) of the main Commerce
Building. While verifying Barilla s U.S. discount and rebate fields, the verifiers discovered errors that
were not among those listed in Barilla s minor corrections exhibit. 1d. Namely, the verifiers discovered
that Barillafalled to report a Sgnificant number of cash discounts offered to its CEP customers and
failed to report rebates granted to one of its CEP customers during POR. 1d.; see dso pages 27
through 29 of the Barilla Verification Report. In other words, Barillafailed to accuratdly report its
expense fidds in atimely fashion and in the form and manner requested by the Department as required
by section 776(A)(2)(B) of the Act.

Although Barilla contends thet the information in Exhibit 14 of the Barilla Verification Report should be
used to correct the error it made to the U.S. discount field, we do not agree. Barilla clams Exhibit 14
identifies those saes for which there redly was no discount provided, as wdl as those for which they
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had originaly reported no discount, but for which a discount wasin fact granted. Although we collected
Exhibit 14 & verification, the Exhibit does not identify the vaue of the missng discounts. Rather, it
merdly identifies the sales for which Barillanow clams to have provided discounts. Given the pervasive
errorsidentified in Exhibit 14, we did not verify the accuracy of Exhibit 14. Additiondly, given the
number of sales affected by Barilla s misreporting, the Department did not attempt the complicated task
of correcting Barilla s database for its omissions on atransaction specific basis. In accordance with
section 776(a)(2)(B) of the Act. we have continued to apply partid facts available in calculating
Barilla's dumping margin using the gpproach from the Prdiminary Results. See 69 FR at 47882.
Specificaly, with regard to Barilla's U.S. discount field, we have gpplied a cash discount to al sales of
Barillas CEP customers. 1d. Further, for the one customer for which Barillafaled to report arebate,
the verifiers were able to establish the portion of the rebate that Barilla granted the customer during
2002. Therefore, as partid facts available, we applied the rebate in effect for that customer in 2002 to
the portion of 2003 covered by the POR. |d.

Findly, we disagree with the implication of Barillals argument that it has been treeted differently than
Ferrara. Asopposed to the minor errors reported by Ferrarato the Department and addressed in
Ferrara s Sales and Cogt Verification Report, the errorsto the U.S. discounts and rebates fields
discovered by the Department during the verification of Barillaare pervasive.

Comment 6:  Redassification of Rebate Payments as Sdlling Expense

According to petitioners, the type of rembursements Barilla paid to its customers for certain activities
would normally be reclassfied by the Department as selling expenses. See Barilla's Quedionnaire
Response at B33-B38 and C30-C32. Asaresult, petitioners argue that the Department should
reclassfy these rebates for these find results.

Barilla disagrees with petitioners and claims the Department should continue to treat these expenses as
rebates for these final results. Barilla Sates that its rebate payments to its customers were gppropriately
classfied as rebates in Barilla s sdes databases and that the Department verified its rebate program and
accounting classfications for rebates and noted no discrepancies. See Barillals Questionnaire
Response at B33-B38 and C30-C32; see d o, Bailla s Sdes Verification Report at 5, 23, 27, 28.
Further, Barillaargues that petitioners provided no record evidence as to why the Department should
reclassify its rebates. Therefore, Barilla contends that the Department should continue to treat rebates
granted to Barilla s customers in both the home and U.S. markets consstently as rebates under section
351.102(b) of the Department’ s regulations for these find results.

Department Postion: We have continued to classfy the price adjustments as rebates. The
Department’ s Questionnaire defines rebates as “reductions in the gross price that a buyer is charged for
goods. . .arebate isarefund of monies paid, a credit against monies due on future purchases, or the
conveyance of some other item of value by the sdller to the buyer after the buyer has paid for the
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merchandise” See Department’ s Initid Questionnaire to Barilla, dated September 10, 2003, at I-12.
Bailla s price adjusments dl fdl within this sandard definition of arebate. See Barilla's Quedtionnaire
Response at B33-B38, C30-C32, and Exhibit 5A, where it contains contracts in which Barilla offers
rebates to certain customersin return for meeting sdestargets. Further, the Department verified that
customers met the terms of the rebate contract and earned money back on their purchases of Barilla
products. See Barilla s Sales Verification Report at 5, 23, 27, 28. Moreover, the Department verified
and tied Barilla s classfication of these expenses to its accounting system. See Barillals Sdes
Verification Report at 5, 23, 27, 28 and Exhibits 9 and S20. Additionally, petitioners provide no
evidence as to why these expenses should be reclassified. Therefore, consstent with our practice, we
have continued to classify these price adjusments for Barilla as rebates for these find results.

Comment 72 Margin Cdculaion Methodology

Barillaargues that the Department improperly reset to zero transaction-specific price differentials where
the CEP or EP exceeded NV. The Department’ s practice of zeroing, according to Barilla, is not
warranted by U.S. gatute, citing sections 773(a) and 771(35) of the Act, and is contrary to the United
States law and its WTO obligations.

Barillafurther argues that even assuming, arguendo, that the Act does not expresdy prohibit zeroing,
the U.S. Supreme Court has held that Congress' statutes should never be interpreted to violate the
United States international obligations when other permissible interpretations exig, citing Murray v.
Schooner Charming Betsy, 6 U.S. 64, 118(1804) (“Charming Betsy”) (*An act of Congress ought
never to be congtrued to violate the law of nations if any other possible congtruction remains. . .”).
Baillacitesthe WTO Appellate Body' s recent determination in Find Dumping Determination On
Softwood Lumber From Canada, WT/DS264/AB/R, AB-2004-2, Report of the Appellate Body
(August 11, 2004). (U.S. - Softwood Lumber). Barilla asserts that the Department should interpret the
Act to cdculate an overal welghted-average dumping margin without resorting to zeroing, consstent
with the dictate of the Supreme Court in Charming Betsy.

Petitioners state that in Timken Co. v. United States, the gppellate court expresdy affirmed the
Department’ s zeroing policy as reasonable and in accordance with law. See 354 F.3d 1343 (Fed. Cir.
2004) (Timken). Petitioners further argue that the decison in U.S. - Softwood Lumber is very limited
and gppliesto only the United States' Softwood Lumber investigation. In any event, petitioners assert
that 19 U.S.C. 8 3533 prohibits a government agency from changing policy in responseto aWTO
decision without invoking the procedures required by 19 U.S.C. § 3533.

Department’s Position: We have not changed our caculations of the wel ghted-average dumping
margin for purposes of these find results, as requested by Barilla. The U.S. Court of Appealsfor the
Federd Circuit (CAFC) has affirmed the Department’ s methodology as a reasonable interpretation of
the statute in the context of both adminidrative reviews and investigations. See Timken Company V.
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United States, 240 F. Supp. 2d 1228 (CIT 2002), &f’'d, 354 F.3d 1334, 1342-44 (Fed. Cir. 2004),
reh’ g denied, 2004 U.S. App. Lexis 6741 (March 17, 2004), cert denied, Koyo Seiko v. United
States, 125 S. Ct. 412 (2004)(covering an antidumping administrative review); see aso Corus Stadl
BV v. Department of Commerce, Slip-Op 04-1107 (Fed. Cir. January 21, 2005), at 8-9, publication
pending (the Department’ s interpretation of section 771(35) of the Act is permissblein an
investigation).

As discussed below, we include U.S. sdesthat were not priced below NV in the caculation of the
weighted-average margin as sdes with no dumping margin. The vaue of such sdesisincduded in the
denominator of the weighted-average margin aong with the value of dumped sales. We do nat,
however, dlow U.S. sdesthat were not priced beow NV to offset dumping margins found on other
sdes.

Section 771(35)(A) of the Act defines “dumping margin” as “the amount by which the norma vaue
exceeds the export price or constructed export price of the subject merchandise.” Section 771(35)(B)
of the Act defines “weighted-average dumping margin” as “the percentage determined by dividing the
aggregate dumping margins determined for a specific exporter or producer by the aggregate export
prices and constructed export prices of such exporter or producer.” These sections, taken together,
direct the Department to aggregate al individua dumping margins, each of which is determined by the
amount by which NV vaue exceeds EP or CEP, and to divide this amount by the vaue of dl sdes.
The directive to determine the “ aggregate dumping margins’ in section 771(35)(B) of the Act makes
clear that the singular “dumping margin” in section 771(35)(A) of the Act gpplies on a comparison-
specific leve, and does not itsalf apply on an aggregate basis. The Act does not direct the Department
to factor negative price differences (i.e., the amount by which EP or CEP exceeds NV) into the
caculation of the weighted-average dumping margin. In other words, the value of non-dumped sdesis
not permitted to cancel out the dumping margins found on other sales.

This does not mean, however, that non-dumped sdes are ignored in cd culating the welghted-average
dumping margin. It isimportant to note that the weighted-average margin will reflect any non-dumped
merchandise examined during the POR:  the vaue of such sdesisincluded in the denominator of the
welghted-average dumping margin caculation, while no dumping amount for non-dumped merchandise
isincluded in the numerator. Thus, a grester amount of non-dumped merchandise resultsin alower
welghted-average margin.

Furthermore, this is a reasonable means of establishing estimated duty-deposit rates in investigations
and assessing duties in reviews. The deposit rate we calculate for future entries must reflect the fact that
U.S. Customs and Border Protection (CBP) is not in aposition to know which entries of subject
merchandise are dumped and which are not. By spreading the liability for dumped sales across all
reviewed saes, the weighted-average dumping margin alows CBP to gpply this rate to al merchandise
subject to review.
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Finaly, with respect to Barilla s WTO specific arguments, we note that U.S. law, asimplemented
through the Uruguay Round Agreements Act (URAA), isfully congstent with our WTO obligations.

Comment 8:  Application of Case Discount

Petitioners claim that the Department made a ministerid error with respect to caculating the cash
discount for Barilla s CEP customers. Specificdly, petitioners claim that the Department intended to
apply acash discount to dl of Barilla' s CEP customers, but the programming language used was
incorrect, resulting in the intended change never occurring. See Barilla's Prdliminary Cadculation
Memorandum at 5. Petitioners request that the Department correct this error for these find results.

Barilladid not address thisissue.

Department Position: The Department made an inadvertent error, i.e., we intended to apply a cash
discount to dl of Barilla's CEP cusomers. We have corrected this error for these find results. See
Barilla s Find Cdculation Memorandum.

INDALCO

Comment 9:  Liquidation Ingtructions

Indalco asks the Department to dlarify its liquidation ingtructions to CBP by including the correct
importer name and specifying Indalco and Fusco Sir.l. as producers. Indalco suggests such revisonsto
the Department’ s liquidation ingtructions in order to ensure that entries are properly liquidated.

Department’s Position: We have amended the draft liquidation instructions for Indaco in the manner
requested so asto provide clarity to CBP.

Comment 10:  Margin Cdculation Methodology

Indalco argues that the Department improperly set dl negative dumping marginsto zero in its
Prdiminary Results and that it should not perform such acdculation in the fina results of this review.
Indalco argues that the policy of zeroing dl negative dumping marginsis unfair and unreasonable,
contrary to U.S. statute, and forbidden by WTO appellate body rulings.

Petitioners argue that the Department should stand by its long-standing practice of zeroing negative
margins.
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Department’s Position: We have not changed our caculation of the weighted-average dumping
margin for purposes of these find results, as suggested by Inddco. For further discussion regarding this
issue, see Comment 7 above.

Comment 11: Sdling, Generd & Adminidrative (SG&A) Expenses

Petitioners argue that the Department must adjust Indalco’s SG& A expenseratio to include genera
warehousing expenses. Petitioners assert that Indaco reported on-site warehousing expenses as
indirect slling expenses instead of reporting them correctly as SG& A expenses. Petitioners state that
the Department’ s normal practiceis to consder warehousing expenses as movement expenses, if
warehousing isincurred a a distribution warehouse not located at the production fecility. Petitioners
a0 assart that the Department followed this practice in the 2001-2002 administrative review of this
proceeding.

Petitioners suggest that the Department add the on-site warehousing expenses, reported by Indalco, to
the numerator of the SG& A ratio. They dso ate that the Department should gpply the new SG&A
ratio to the cost of production (COP) and constructed value (CV). Further, petitioners state the
Department should remove Indalco’ s calculated per-unit on-site warehousing expenses from the
INDIRSH fidd in Indalco’'s HM database.

Indalco did not address this issue.

Department’s Position: Indaco books its on-site warehousing expenses in its normal course of
business as part of its costs of production. As demonstrated in previous segments of this proceeding,
the Department treats Indalco’ s on-gite warehousing expenses as SG& A expenses. See, eq., page 2
of Indalco’s February 3, 2004, find cdculation memorandum from Laurens van Houten, Senior
Accountant, to Ned M. Haper, Director, Office of Accounting, entitled, “ Cost of Production and
Congructed Vaue Adjustments for the Find Results,” which was issued as part of the Pasta Six
adminidrative review. The public verson of this proprietary document is on file in the CRU.
Accordingly, we have adjusted Indalco's SG& A rétio to include generd warehousing expenses and
applied the new ratio to Indalco's COP and CV. Also, we have subtracted Indalco's cal culated per-
unit on-site warehousing expenses from the INDIRSH field found in Indalco's HM database.

Comment 12: DIEFMER Adjustment

Petitioners explain that Indal co reported in its questionnaire response HM and U.S. market pasta with
identica codesin the firg three postions of the matching control number (CONNUM)), i.e., the codes
for shape, whest, and additives for the HM and U.S. market. Petitioners submit that Indalco
nonetheless clamed that a smal cost difference existed between enriched and un-enriched productsin
the U.S. and HM salesthat should be recognized as a difference in merchandise (DIFMER)
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adjustment, pursuant to 19 CFR 351.411. See Indalco’s October 31, 2003 questionnaire response at
Exhibit B-11. Petitioners point out that Indalco caculated a smal DIFMER adjustment to account for
the purported difference between its enriched and un-enriched pasta. See Indalco’s November 10,
2003, questionnaire response a Exhibit D-10.

Petitioners state, however, that upon examination of the concordance printout from the preliminary
cdculations, Indaco’'s DIFMER adjustment was much larger than the minor adjustment it previoudy
reported in its questionnaire response, thereby resulting in the un-enriched pasta sold in Italy being
sgnificantly more expengive than the enriched, but otherwise “identical” pasta, sold in the United States.
Petitioners argue that pursuant to 19 CFR 351.411(b), the Department will not consider differencesin
cost of production when compared merchandise has identical characteristics. Thus, petitioners argue
that the Department should make the necessary changesto its margin calculations so that the DIFMER
adjustment is equd to the minor cost difference that was reported by Indalco to account for enrichment
cost differences that exist between Indaco’ s enriched and un-enriched pasta.

Indalco did not brief thisissue.

Department’s Position: Indaco stated in its questionnaire response that each product it sold during
the POR in the HM had an identical match in the U.S. market, except for minor cost differences
pertaining to the enrichment of the product. Therefore, according to the information submitted by
Indaco, any differencesin the cost of manufacture semming from pasta enrichment should be
accounted for in the minor DIFMER adjustment that Indalco provided in its questionnaire response.
However, in our preliminary calculations, a comparison of Indaco’sidentical products, not taking into
account enrichment, indicates that the differencesin cost are Sgnificantly larger than the minor DIFMER
adjustment that Indalco reported. Thus, in our final caculations, we have set Indalco’'s DIFMER
adjustment for enrichment equd to the unit vaue it reported in its questionnaire response when matching
pastawith identical codesin thefirst three postions of the CONNUM, i.e,, HM and U.S. pasta sales
that, with the exception of enrichment, are identica in terms of their matching characteristics. The minor
DIFMER adjustment granted on the fourth position of the CONNUM, enrichment, condtitutes the sole
DIFMER adjustment granted to Indalco.

LENSI

Comment 13: Credit and Purchase Order Adjustments to the Gross Unit Price in the Net U.S. Price
Cdculation

Lens dlegesthat the Department improperly added credit note price adjustments (CREDADJU/T) to
the gross unit price, where it should have deducted these adjusments. Lens claimsthat it reported
these fields in a manner that was congstent with the Department’ s previous programs and manner of
treating the credit note price adjustments but that the Department treated the adjustments inconsistently
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with its past practice. Specificdly, Lens clamsthat the Department added the CREDADJU and
POADJWU fieldsto the U.S. gross unit price; however, in its submissons, Lens reported pogtive
CREDADJU and POADJU for the credits which should be deducted from the gross unit price, and
reported negative CREDADJU and POADJU for debits which should be added to the gross unit price.
This method of reporting adjustments was consistent with the Department’ s previous trestment of credit
note price adjustments. In support of itsclaim, Leng gtates that the calculation worksheets provided in
the company’ s submission show a $/1b postive adjusment for a credit note which isareduction to the
price.

Lens aso clamsthat the Department improperly added the POADJU fidld to the gross unit price.
Lens gaesthat in its supplementa questionnaire, it shows that the last line of the invoice included in the
exhibit demondirates that the POADJU is an adjustment which reduces the price. Lens further notes
that in its supplementa questionnaire it stated that the POADJU fidd relaes to reductionsin the amount
that American Italian Pasta Company (AIPC) chargesto its cusomersif the customer ordersthe
merchandise for pick-up. The result of gpplying the opposite adjustment to the gross unit price caused
the net price to be improperly increased where the adjustment should have been negative and vice
versy, dlegesLend.

To correct this error Lens recommends that the Department subtract GUPADJ from GRSUPRU in the
find margin program.

Petitioners did not comment on thisissue.

Department’s Position: Credit expenses are deducted from the U.S. gross unit price. Pursuant to
section 772(d)(2)(B) of the Act, the price used to establish the CEP price shall be reduced by the
amount generaly incurred for “expenses that result from, and bear adirect relationship to, the sde, such
as credit expenses, guarantees and warranties.” Therefore, we find that we incorrectly applied Lens’s
credit and purchase order adjustments in the Prdiminary Results We have made the appropriate
changes to the margin program for the find results.

Comment 14: Credit Adjustment to Gross Unit Price in CAculaing NV

Leng dlegesthat the Department improperly added credit adjustments to the gross unit pricein
caculating the NV for the comparison market. Leng stated that it reported positive CREDADJT for
credits (or deductions) to gross unit price. As explained above, Lens claims that the Department
deducted the reported home/comparison market credit adjustments from the gross unit pricein
cdculating NV for the previous adminigrative reviews. Lens recommends that for the find
cdculations, the Department deduct CREDADJT from gross unit price in calculaing NV.

Petitioners did not address thisissue.
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Department’s Position: For the reasons explained above in Comment 13, it is appropriate to correct
the credit adjustment for caculating the NV for the comparison market. We have made the
appropriate changes to the margin program for the fina results.

Comment 15: Commission Offset for CEP Sdes

Lend clamsthat it incurred commission expenses on saesin both the U.S. and home markets and,
therefore, should be entitled to a commission offset up to the threshold for that offset. Lens clamsthat
the Department did not set the relevant commission offset valuesin each market to reflect the
commission expense incurred in that market. Leng dleges that the Department properly set the
comparison market commission offset variable, however a programming error in an earlier section of
the margin program set the U.S. sde commission offset variable, XPTCOMMU, to zero. Lens clams
that the programming language resulted in azero U.S. commission vaue, which was reflected in the
commission offset caculaion and resulted in Lens not receiving acommission offset at dl on any CEP
sdes.

To correct this error Lens asserts that the Department must set the U.S. commission offset varigble
equa to the amount of U.S. commission expenses in order for the offset caculation to function

properly.
Petitioners did not address thisissue.

Department’s Position:  Asreflected in the comparison market program, the Department intended to
gpply acommission offset. We have corrected the errors in both the comparison market and the
margin programs, thus alowing the commisson offset to be gpplied.

Comment 16: CEP Offset

Leng dlegesthat while the Department clamsthat Lens is entitled to a CEP offset, the margin program
prevents the CEP offset from being caculated and applied correctly. Lens clams that the margin
program erroneoudy classfied dl sdesasaLOTMATCH “YES’ causing the CEP offset gpplication
loop to ignore the CEP offset code. Lens claims that the Department should correct the programming
eror and st LOTMATCH to “NO,” thus alowing the CEP offset to be applied.

Petitioners did not address thisissue.

Department’s Position: We continueto find that Lens is entitled to a CEP offset. We have made
the gppropriate changes to the margin program such that Lens’s CEP offset will be reflected in the
caculations of the final results.
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Comment 17: Imputed Credit Expenses

Lens damsthat the language in the margin program does not properly caculate the imputed credit
expense for sdes that had more than one payment. Lend aso dleges that the Department made other
errorsin caculating the imputed credit expense. Firdt, Lens clamsthat the Department used an
incorrect U.S. short-term interest rate for CREDITU. Lend asserts that the Department verified the
correct short-term interest rate. Second, the Department added CREDADJU to rather than deducting
it from the gross unit price. See above Comment 13. Third, for those vaues that had missng
CREDITU vaues, the parameters the Department used to caculate the CREDITU were incorrect and
caused 3311 sales obsarvations with partid payment to fal the parameters. Lens clamsthat by failing
the program’s parameters, 3311 sales observations were excluded from the data set thus resulting in an
incomplete sales data set used to caculate the margin.

To correct these errors, Lens recommends that the Department use the short-term interest rate as
listed in the CEP Veification Exhibit 11, deduct CREDADJU, and fix the partid payment parameters.

Petitioners did not address thisissue.

Department’s Position: Wefind that in our Prdiminary Results, we incorrectly calculated Leng’s
imputed credit expenses. We have made the appropriate changes to the programming language, as
noted by Lend. Specificaly, we have (1) corrected the error pertaining to Lens’ s short-term interest
rate, (2) deducted CREDADJU from GRSUPRU to caculate the price net of adjustments used for the
CREDITU cdculation, and (3) corrected the errors in the programming language used to caculate
missng CREDITU vdues.

Comment 18: Whesat Classficaions

In the Prliminary Results, the Department explained that it was collapsing certain wheet codes. See 69
FR 47884. Lend clamsthat by recdculating the variable costs of manufacture (VCOM) for the
collgpsed control numbers by sdes quantity rather than by production quantity, the Department
digtorted the average VCOM for those products. Lens claims that the Department should combine the
total costs for each component control number and divide the total costs by the combined production
quantity of the collapsed control number. Lens assarts that this method of recaculating the VCOM for
the collapsad control numberswill be more accurate because it reflects Lens’ s actua production costs.
Lend further Sates that by using the sales quantity the Department is using a factor that is not related to
the cost of production.

To correct this distortion, Lens clams that the Department should average the VCOM by using the
total production costs and quantities incurred during the POR.
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Petitioners did not address thisissue.

Department’s Position: Based on comments submitted by Lend, we find that we should use the
actua production costs to calculate the VCOM for the collapsed wheat code products, rather than the
sdes quantity that was used in the preliminary results caculations. We find this gpproach more
accurately calculates the products VCOM. Therefore, for these find results, we are recaculating the
collgpsed products VCOM by using actua production costs and quantity.

Comment 19: CEP Profit

Lens cdlamsthat the Department improperly cdculated Leng’s CEP profit when it used Leng’sfiscd
year 2003 financid statements. Lens clamsthat the record contains more accurate deta that
represents the revenues and expenses for the POR.  Citing Notice of Prdiminary Determination of
Sdesat Less Than Fair Vaue: Certain Cold-Rolled Carbon Stedl Flat Products from South Africa, 67
FR 31243, 31245 (May 9, 2002) (Cald-Rolled Stedl from South Africa) Lens asserts that the god of
the CEP profit caculation is to cdculate a profit amount which is more specific to the merchandise
under investigation rather than to rely on a derived profit amount. Lens clamsthat the 2003 Financid
Statements reflect Lens’s sales of al products including subject and non-subject merchandise to dl
countries, not just the United States. Therefore, Lens asserts that caculating a profit rate using its
2003 financid statements does not provide an accurate profit rate for sales of subject merchandise to
the United States and the comparison market during the POR. Further, Lens cites the Statement of
Adminigrative Action (SAA) which gates that the Department does not apply any adjustment for CEP
profit if the company is operaing at aloss. See Statement of Adminidrative Action Accompanying the
Uruguay Round Agreements Act, H.R. 5100, H.R. Doc. No. 316, Vol. 1, 103 Cong. 2d Session
(SAA), at 155. Lens dso cites Frozen Orange Juice from Brazil as evidence that the Department
made no adjustment for CEP profit because the respondent operated at aloss during the POR. See
Frozen Concentrated Orange Juice from Brazil; Fina Results and Partid Rescisson of Antidumping
Duty Adminidretive Review, 64 FR 43650, 43658 (August 11, 1999) (Frozen Orange Juice from
Brexil).

Lens clamsthat there are three methods by which the Department could use Lens’ s reported data to
more accurately caculate CEP profit. Firg, Lens statesthat it has reported totd cost of manufacture
(TCOM) for U.S. sdesand VCOM for comparison market sales. According to Lend, the comparison
of those expenses aone to the revenues reported by Lens indicates aloss, even without the additional
costs and expenses that would have been reported to the Department in afull Section D questionnaire
response.® Lend assarts that, based on thisfact, it is not necessary for the Department to consider any
additiond cogs. Alternativey, Lens contends thet there is record evidence by which the Department
could calculate and add G& A expenses and interest expenses to Lend’ s reported costs to complete the

3 Lens wasnot required to submit a Section D response in this segment of the proceeding.
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st of costs and expenses normaly used in the CEP profit caculation. Lens argues that because CEP
profit was dready negative prior to the incluson of such additiona codts, it obvioudy remains negative
using thismethod. 1f the Department opts not to utilize the first and second methods described above,
Lens contends thet there is a third option by which the Department could correctly caculate Lend’s
CEP profit. Lens arguesthat if the Department continues to rely on Lens’ s financid statements, the
Department should use Lens’ sinterna income statement covering the POR rather than rely on the
company’s 2003 financid statements. Lend assarts that the interna income statement is based on POR
data and, therefore, more accurately reflects the true CEP earned by Lens during the POR. Thus, the
interna income statement should be used as the basis for the CEP profit caculation if the Department
determines that such a caculation should be performed using financia statement deta. Lens contends
that use of itsinternd income statement data dso yields a negative CEP profit.

Petitioners did not comment on this issue.

Department’s Position: In the Priminary Reaults, the Department used data from Lens’s 2003
financid statements to caculate total revenue (TOTREV), total cost of goods sold (TOTCOGS), tota
genera and administrative expenses (TOTSGNA), and total interest expense (TOTINTEX). Seethe
June 30, 2004, memorandum to the file from Tipten Troidl, Case Andy4, to James Terpstra, Program
Manager, “Prdiminary Results Cdculation Memorandum — Pasta Lend sr.l. (PastaLend)” at
Attachment I, lines 1821 - 1831. Using these variables, the Department, in turn, calculated total
expenses (TOTEXP), totd profit (TOTPROFT), and the CEPraio.* |d. The CEP raiowas, inturn,
used to calculate CEP profit.> 1d.

We have determined to revise our gpproach to caculating Lens's CEP profit. Lend reported the total
cost of manufacturing field (TOTCOM) in its questionnaire response. The Department examined this
field during verification. See Exhibit L-17 of the July 30, 2004, memorandum to Eric B. Greynolds,
Program Manager, from Cindy Robinson and Tipten Troidl, Case Andydts, "Verification of the Sdes
Response of PastaLeng Sr.l. (Lens) and American Itdian Pasta Company (AIPC) in the Seventh
Adminigrative Review of the Antidumping Duty Order of Certain Pastafrom Italy (Lens Verification
Report).® Asthedatain the TOTCOM field reflects the total cost of manufacture for all subject
merchandise CONNUMSs produced during the POR and given that the Department verified the

4 In the Preliminary Results, the Department calculated TOTPROFT by subtracting TOTEXP from TOTREV
and calculated the CEP Ratio by dividing TOTPROFT by TOTEXP.

5 In the Preliminary Results, the Department calculated CEP profit by multiplying the CEP Ratio by the
constructed export price selling expenses (CEPSELL).

6 Us ng information already on the record of this segment of the proceeding, Lensi has recalculated its
TOTCOM by CONNUM taking into account the Department’ s decision to collapse several of Lensi’s wheat codes.
SeeExhibit 1 of Lensi’s September 7, 2004, Case Brief. We have used the TOTCOM datain Exhibit 1in Lensi’sfinal
results margin calculations.
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TOTCOM fidd, wefind it is more appropriate to base the CEP profit calculation, in part, on the
TOTCOM data. Furthermore, the use of the TOTCOM field reflects the approach taken by the
Department with respect to Leng’s CEP profit calculation in the fifth and sixth adminigtrative reviews.
See the February 3, 2002, find cdculation memorandum to the file from the Team entitled, “ Andyss
Memorandum for the Italian American Pasta Company (IAPC),” that wasissued as part of the Notice
of Find Reaults of Antidumping Duty Adminigrative Review and Determination Not To Revoke In
Part: Certain Pasta From Italy, 68 FR 6882 (February 11, 2003) (Pagta Five), and the February 3,
2004, memorandum to the file from Alicia Kinsey, Case Analy4, entitled, “Final Results Calculation
Memorandum — PastaLens Sir.l. (“Lend”),” that was issued as part of Pasta Six.” Both memoranda
are proprietary documents, the public versons of which are available in the CRU. However, unlike the
fifth and gxth reviews, Lens did not supply the data necessary to cdculate its SG& A and interest
expenses (INTEX), of which the TOTCOGS fidld is a partid function.® Thus, for purposes of these
find results, we have caculated Lens’s SG&A and INTEX for the POR usng its 2003 financid
gatements. We note that Lens’ s 2003 financid statements were audited and reflect three quarters of
the POR. See Lens’sFind Results Cdculation Memorandum.

Comment 20: Revocation of the Antidumping Duty Order for Leng

Lens notes that the Department stated in the Priminary Results that it determined not to revoke the
antidumping duty order because Lens made sales at lessthan NV. See 69 FR 47880. Lens argues
that once the Department corrects the above errors, it will find that Lens did not make sales &t less than
NV and that the order should be revoked.

Firg, Lens arguesthat it has sold subject merchandise in commercid quantities at not lessthan NV for
three consecutive adminigtrative review periods. Specificaly, Lens arguesthat its sdles quantities and
vauesin the United States have increased from each review period to the next and have dso
consgtently exceeded the comparison market quantities and values.

Second, Lens argues that the Department found in the past two adminigrative reviews that Lens sold
subject merchandise at not lessthan NV. If the Department finds in this review that it sold subject
merchandise a not less than NV, then it will have made sdes of not less than NV for three consecutive
years.

Third, Lens damsthat it isnot likdy to sdl subject merchandise at lessthan NV in the future. Lens
dresses that in the past two adminigtrative reviews it was found not to sdll at lessthan NV and its past
behavior isagood indicator thet it will likely not sdll at lessthan NV in the future. In addition, Lens

7 Lens wasformaly called IAPC.

8 As explained above, CEP profit is a partia function of the TOTCOGS field.
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dresses that a the time of the impodtion of the antidumping duty order Lens was not yet in business
and, thus, was not responsible for any of the dumping that was found to have injured the U.S. industry.

Fourth, in its request for an adminigtrative review and partia revocation of the antidumping duty order,
Lend agreed in writing to be reingated in the order if the Department concludes in the future that Lens
has sold subject merchandise at lessthan NV.

Lend clamsthat it has stisfied dl of the dements necessary for the Department to revoke Leng from
the antidumping duty order.

Petitioners did not comment on thisissue.

Department’s Position: Asaresult of the changes we have made to Lens’s margin caculations, we
find that the company’ srate is de minimis for purposes of these fina results. Therefore, we are
revoking the antidumping duty order with respect to Lens based on three years of sdlesin commercid
quantities a not lessthan NV. For further information, see the “ Determination to Revoke” section of
the find resultsand Lens’s Find Results Calculation Memorandum.

PAM

Comment 21: Collapsng PAM’s Whesat Types1 and 2

PAM argues that the Department erred in collapsing PAM’swhesgt types 1 and 2. It states that PAM
provided a summary of semolina purchases by quantity which shows that specid semolina (type 1)
costs 12 percent more on average than norma semolina (type 2). See PAM’s February 24, 2004,
Supplemental Response at Exhibit 18. 1n addition, PAM notes that the cost of manufacture (COM) of
products produced with specia semolinais nearly 17 percent greater than that of products produced
with norma semolina. PAM contends that these cost differences are commercidly significant without
any further evidence and states that the Department’ s own standards do not alow it to disregard
margins, individua adjustments or group adjustments in the neighborhood of 12 percent.

Furthermore, PAM argues that its use of a special semolinafor a particular brand, the Liguori brand,
satisfies the criterion expressed in the fifth review of this order with respect to Pedtificio Garofdo Sp.A.
(Garofdo), “The additiona expense of an input in the crestion of a unique product does judtify a
separate classfication.” See Pagta Five and accompanying Issues and Decison Memorandum at
Comment 8. In addition, PAM datesthat it has reported different whesat types for norma and specia
semolinain each of its previous reviews, and the Department accepted these types. Moreover PAM
dates that the Department conducted a sales verification during the sixth review and found no issues
with PAM’ s reporting of two whest types.
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Findly, PAM argues tha the Department may not change policies from one review to the next without
gtrong justification, particularly when respondents have relied on the policy. See Cultives Miramonta
SA. V. United States, 21 CIT 1059, 1064, 980 F. Supp. 1268, 1274 (1997) and Shikoku Chems.
Corp. V. Unites States, 16 CIT 382, 388-389, 795 F. Supp. 417 (1992). PAM contends that this
precludes the Department from changing its wheat-type policy with respect to the pasta cases without
evidence warranting such a change and given that PAM has relied on the Department’s prior policy in
Setting its prices in both the home and U.S. markets.

Petitioners did not comment on thisissue.

Department’s Position: We find that a separate wheat code is not warranted for PAM’ s specidty
semolina. A cost difference, as verified by the Department, between PAM’ s norma and specid
semolina does exist; however, PAM’s statement pertaining to the cost differentid of the COM for
gpecid verses normal semolinais mideading, as other cost differences, such asthe use of bronze dies,
are reflected in the COM. Furthermore, a cost difference aone does not justify an additiona whesat
code. Asexplained in the Prdiminary Reaults, the Pasta Investigation, 61 FR at 30346, established
that rather than relying solely on cost differences when assigning whest codes, the Department will also
take into consderation the extent to which the ash and gluten content differ from one whest type to
another. In examining the information provided by PAM regarding the ash and gluten content of its
norma and specidity semoling, we did not find differences of a commercidly significant nature. See
PAM Veificaion Report a Exhibit 5, which contains information indicating the ash and gluten content
in PAM’s normal and specidty semolina® Thus, while cost differences between whest typesare a
factor in assigning wheet codes, additiona whegt codes are not warranted absent accompanying
differencesin the ash and gluten content.

PAM contends that the Department had no issue with PAM’ s reporting of wheat codesin Pasta Six.
However, Pam fails to mention that the Department ultimately applied adverse facts available to PAM
in Pasta Six and, thus, did not rely on any of PAM’ s reported sales or cost data. Significantly, the
Department did not analyze the appropriateness of PAM’ s wheat code reporting methodology when
cdculaing the company’ s antidumping margin in Pasta Six.

Further, regarding PAM’ s contention that the Department’ s gpproach with respect to Garofao’s wheat
codesin Pagta Five should compel the Department to grant PAM’ s request for separate wheat codes
in the current review, we note that in the subsequent review, Pasta Six, we revised our position
regarding Garofalo’s wheat codes. Regarding the wheat code issug, in Pasta Six we stated:

% The actual percentages of ash and gluten content in PAM’s normal and speciaty semolinaare
proprietary and, thus, cannot be discussed on the public record.
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.. .we continue to find that cost and pricing information is informetive in determining whether a
proposed modification to a product characteristic is commercidly sgnificant. However, we
agree with petitioners that the most important factor in this determination is the physical
differences between the types of whest.

. . ./Although the Department used Garofdo’ s third whest type category in our preliminary
results margin caculations, we have since reconsidered our usage of this whest type. Thethird
type of semolinareported by Garofdo is merely a blend of the two aready accepted by the

Department. As such, the Department is not persuaded that this new type resultsin a new
category with physical characteridtics thet are different, in a commercidly Sgnificant way, from

the two categories previoudy defined, nor does it enable more accurate model matching. Thus,
we are not including this whest type in the caculation of these find results. . .

Emphasis added.

See Comment 26 of the Issues and Decision Memorandum that accompanied the February 3, 2004,
Findl Results of the Sxth Antidumping Duty Adminidretive Review. Asis made clear in Pasta Six, the
Department’ s practice concerning product characteristicsis not based solely on cost differences. While
cost differences are afactor, the Department also examines the extent to which there are differencesin
the physica characterigtics among the categories under consideration. Asindicated in the Pasta
Invedtigation, with respect to wheeat codes, those physical characteristics are the ash and gluten content
of thewhest. Asexplained in the Prliminary Results at 69 FR 47883 and above, we did not find find
differences of acommercialy significant nature between PAM’ swhest types 1 and 2.

Thisfinding is consstent with the Department’s practice first articulated in the Pasta I nvestigation and
followed in Pasta Six.

RISCOSSA

Comment 22: Use of a Congant Factor for Inland Freight Expense

Riscossa gates that it origindly reported its domestic market inland freight expense by applying a
percentage factor to the net price. The numerator of the factor was total domedtic inland freight
expense in the POR, and the denominator was the total vaue of domestic sdlesin the POR. However,
during the sdles verification, the Department requested that Riscossa recdculate its freight expense
reflecting how the expense was incurred (i.e., on the bas's of weight rather than sdesvaue). Riscossa
argues that the Department incorrectly multiplied the reca culated freight charge by the net price. In
addition, Riscossa satesthat “if thisisthe unit freight expense, then it does not need to be multiplied by
the net price to yidld the unit freight expense; it dready isthe unit freight expense” See Riscossa Case
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Brief a 3. Riscossa states that to correct this discrepancy, the INLFTCH field should be reported with
a congant figure submitted at verification.

Petitioners did not comment on thisissue.

Department’s Position:  The recalculated figure was inadvertently gpplied to the net pricein the
cdculations of the Preliminary Results. Therefore, the Department has corrected this discrepancy in the
find margin program. See Riscossa's Final Calculation Memorandum, dated February 2, 2005
(Riscossa s Find Cdculation Memorandum), which is on file in the CRU.

Comment 23: Correction of the Home Market Warranties field

Riscossa contends that a statement made by the Department with regard to Riscossa s database
correction isinaccurate. Specificaly, the Department stated in the preliminary caculation memorandum
that Riscossa did not revise the HM warranties (WARRH) field in the database that Riscossa submitted
to correct severa errors found during verification. In support of its argument, Riscossa submitted 31
pages of SAS output which shows that Riscossa made the requested correction to its WARRH field
which occurred at 12 to 16 placesto theright of the decimal point. Therefore, Riscossa requests that
the Department affirm that Riscossa did, in fact, correct the WARRH field as instructed.

Petitioners did not comment on thisissue.

Department’s Position: We find that Riscossadid, in fact, correct its WARRH fidld pursuant to the
Department’ s request. However, the Department’ s calculations for the WARRH field have remained
unchanged because, despite the Department’ s incorrect statement, Riscossa' s revised HM database
was utilized in the preliminary cdculations.

Comment 24: Inclusion of Purchased Pastain Comparison Market Program

Petitioners argue that the Department should include purchased pastain the comparison market
database to fairly reflect Riscossa s business practices and prevent the manipulation of the margin
caculation. Petitioners provided an andyss of Riscossa' s purchased pasta to show that itsinclusion
would typicdly result in ahigher NV. Petitioners suggest that purchased products be included in the
margin analyss when the product is highly fungible, when purchased products represent a significant
share of sdles and production, and when there are significant variations in the costsincurred and prices
set for purchased products as compared to the respondent’ s own production. Petitioners also argue
that thereis no requirement that NV ca culations exclude a respondent’ s sdes merely because the
respondent did not produce the products sold.
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Riscossa rebuts petitioners claim that purchased pasta should be included in the NV cdculation based
on the statute and precedent. See, e.q., Notice of Find Results of Antidumping Duty Adminidrative
Review and Revocetion of Antidumping Duty Order in Part: Certain Pagta from Italy, 67 FR 300, at
Comment 7 (January 3, 2002) (Pasta Four). Riscossa cites support from the definition of “foreign like
product” from section 771(16) of the Act and argues that pasta produced by Riscossaexigsin Itay,
which is a satisfactory basis for the calculation of NV. Therefore, Riscossa assarts that the Department
is precluded from using pasta produced by a producer other than Riscossa itsdf as foreign like product.
Riscossa dso argues that this rule has been consstently applied by the Department since the
investigation.

Department’s Position:  Based on the Department’ s practice, we have consstently excluded
purchased pasta from the calculation of NV. See Pasta Four, 67 FR 300, at Comment 7. Therefore,
we have excluded purchased pasta from the comparison market database in our fina caculations. See
Riscossa s Find Calculation Memorandum.

Comment 25;:  Adjustment of Semolina Codgts

Petitioners argue that as partid facts available, the Department should increase Riscossa s reported
semolina codts by afactor that would account for an understatement in whesat purchases, which the
Department identified at verification.

Riscossa rebuts petitioners: argument and contends that Riscossa aready made the correction to its
semolinacogtsinits July 8, 2004, submisson. Therefore, Riscossa states that no further action is
required with respect to its semolina costs.

Department’s Position: Wefind that Riscossa did, in fact, make the correction to semolinacogt in its
July 8, 2004 submission. Therefore, no additiona changes are required with regard to Riscossa’'s
semolina codt.

Comment 26: Revision of Riscossa's Reported Interest Rate

Petitioners argue that Riscossal s use of asix-month London Inter Bank Offer Rate (LIBOR) for
caculating U.S. credit expense was erroneous and should be revised using the Federd Reserve's prime
interest rate. Petitioners Sate that the LIBOR is the rate of interest a which banks offer to lend money
to one another in the wholesale money markets in London and represents an index that is used to set
the cost of varidble-raie loans. Petitioners reference the Import Adminisiration Policy Bulletin, Number
98.2, Imputed Credit Expenses and Interest Rates, February 23, 1998, at 4-5, and State that while the
LIBOR rate might be “readily obtainable,” it is not reasonable and is not arate actudly redlized by
borrowersin the course of usua commercia behavior. Moreover, petitioners assert that asthe LIBOR
isthe rate in the wholesde money markets, it is lower than the rates available to commercid enterprises.
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Petitioners Sate that the Federa Reserve rates fullfill the criteriaoutlined in the Import Administration
Policy Bulletin because they represent a reasonable surrogate for respondent’s U.S. dollar borrowing
rates, are readily available, and are easy to obtain. Therefore, petitioners argue that the Department
should reject Riscossa' s use of asix-month LIBOR rate and, instead, use the Federa Reserve's
welghted-average data for commercid and industrid loans maturing between one month and one yeer,
or 4.4225 percent. See Interest Rate Policy Bulletin at 6. See a'so

http:/Amww.federd reserve.gov/rel eases/h15/data/m/prime.txt.

Riscossa rebuts petitioners: argument regarding the use of the LIBOR rate, gating that it is untimely a
this stage of the proceeding because the deadline for the submission of factua information has passed.
Riscossa argues that even if petitioners factual argument is permitted, there are no Federd Reserve
rates on the record of this proceeding and Riscossawould be deprived of the opportunity to comment
on the particular information. Riscossa contends that it would have access to dollar loans from Itdian
or other European banks; therefore, Riscossa states that the London dollar lending rates are more
appropriate than the Federa Reserve rates.

Department’s Position: The Interest Rate Policy Bulletin specificaly satesthat for caseswhere a
respondent has no short-term borrowing in the currency of transaction the Department will use publicly
available information to establish a short-term interest rate applicable to the currency of the transaction.
See Import Adminigiration Policy Bulletin, Number 98.2, Imputed Credit Expenses and Interest Rates
(Interest Rate Policy Bulletin), February 23, 1998, at 4.

As st forth in the Interest Rate Policy Bulletin, the Department recognized that respondents may not
aways have short-term loansin U.S. dollars. The methodology generaly adopted in the policy bulletin
isto usethe " Federa Reserve sweighted average datafor commercid and industrid loans maturing
between one month and one year from thetimetheloanismade.” 1d. & 4. Congstent with the
Department’ s policy and practice, for the find results we have recaculated the credit rate used to
derive U.S. imputed credit expenses using the Federal Reserve Statisticd Release Table 1,
“commercid and indudtrid loans made by adl commercid banks’ at line 21. See RiscossasFind
Results Cdculation Memorandum.

Federa Reserve rates, which are suggested by the Interest Policy Bulletin, are a more appropriate
surrogate rate than the LIBOR rate reported by Riscossa. The Federal Reserve rates, i.e., the
weighted-average data, fulfill the criteria outlined in the Interest Rate Policy Bulletin because they
represent a reasonable surrogeate for respondents U.S. dollar borrowing rates, are readily available,
and are easy to obtain. 1d. In contrast, the LIBOR rate reported by Riscossa represents the rate of
interest a which banks offer to lend money to one another in the wholesale money marketsin London.
Further, we have not adopted petitioners suggestion that the Department use arate of 4.4225 percent
for the POR which represents the prime rate reported by the Federd Reserve rather than the weighted-
average rate for commercid and industrid loans.
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Riscossd s contention that petitioners argument relies on untimely information is without merit. The
Department’s policy with respect to the calculation of interest expense is specificaly set forth in the
Interest Rate Policy Bulletin, which is publicly available on the Department of Commerce webgte. See
http://iaitadoc.gov/policy/bull98-2.htm. In addition, this policy has been consstently implemented.
See eq., Sainless Sted Wire Rod from Indiac Find Results and Partid Rescisson of Antidumping
Duty Adminidrative Review, 69 FR 29923 (May 26, 2004), and accompanying Issues and Decison
Memorandum at Comment 13; See also Certain Sted Concrete Reinforcing Bars from Turkey; Final
Results of Antidumping Duty Adminidrative Review and New Shipper Review, 64 FR 49150, 49155
(September 10, 1999). Therefore, respondent has not been prejudiced by the Department’s

aoplication of its policy.

Accordingly, consstent with the Department’s policy and practice, for the fina results, we have
recaculated the credit rate used to derive U.S. imputed credit expenses using the Federd Reserve
Satidicd Reease Table 1 “commercid and indudtrid 1oans made by dl commercid banks’ at line 21,
which refers to loans maturing between one month and one year. See Riscossa's Final Calculation
Memorandum for a detailed caculation of the average short-term interest rate in accordance with the
Interest Rate Policy Bulletin.

RUSSO

Comment 27: U.S. Price Cdculation

Russo argues in its case brief that the Department erred in applying the countervailing duty (CVD)
subsidy adjustment to the U.S. net price. Russo states that the Department attempted to calculate the
CVD subsidy adjustment by multiplying the CVD export subsidy for pasta (0.0083) by the entered
vaue, before the entered value was calculated. Russo notes that this error resulted in various missing
vauesfor the U.S. net price. Russo asks the Department to correct this error for the find results.

Petitioners did not address thisissue.

Department’s Position: We have revised our caculation of the CVD subsidy adjustment in the fina
results by caculating the adjustment after the calculation of the entered value.

Recommendation

Based on our analysis of the comments received, we recommend adopting the above postions.  If
these recommendations are accepted, we will publish the find results and the final weighted-average
dumping marginsin the Federd Regidter.
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